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第二章为总行有无责任的国际法分析 分为二节 第一节探讨了 国际货






了分析 笔者认为 意思自治原则在存款合同法律选择中的作用不大 在存款
合同中适用最密切联系原则一般会得出应适用海外分行所在地法的结论 海外
分行所在地的外汇管制法令可以适用 而且一般情况下不宜用公共秩序保留予

















分行所在地法 虽然 冲突法重述 第二次 第 6 条第 2 款列举了应考虑的七

















的经济分析的含义 历史 方法和主要观点 第二节介绍了如何具体运用经济
学的方法分析合同法 并对存款人 银行和资产所有人承担政治风险的经济分
析结论进行了介绍和评价 笔者得出的结论是 资产所有人承担征收或国有化




汇管制而不能偿还存款时 总行无须替海外分行偿还存款  
 






























This thesis makes a relatively thorough and detailed study on legal rules 
applied by British and American courts when trying disputes on deposit at overseas 
branch of a bank. The focal point of this thesis is how to allocate risk between 
depositor and bank when political risk arises at the place of overseas branch. The 
key problem is whether head office has a duty to repay deposits at its overseas 
branch or not. This thesis employs many analytic approaches, mainly rule-analyzing 
approach, comparison approach, case analysis approach, law and economics 
approach. The author puts forward different schemes based on the difference 
between expropriation/nationalization risk and foreign exchange control risk after an 
introduction and analysis of various schemes of allocation of political risks and 
legislation. 
Chapter One is an introduction and divides into two sections. Section One 
inquires into the following topics: legal nature of deposit, classifications of deposit, 
forming time of deposit contract, legal nature of deposit contract, and bases of 
determining rights and obligations of deposit contract. Section Two inquires into the 
definition and types of political risk, the function of overseas branch and major legal 
rules which might determine whether head office has a duty or not. The author 
concludes that these legal rules are international law and internal law.   
Chapter Two analyzes whether head office has a duty or not by international 
law. Chapter Two divides into two sections. Section One inquires into the influence 
of Articles of Agreement of International Monetary Fund upon the allocation of 
foreign exchange risk. The author argues that it is difficult for Articles of IMF to 
influence the allocation of foreign exchange risk. Section One also makes a brief 
introduction of act of state doctrine and analyzes the application of this doctrine in 
disputes on deposit at overseas branch positively. The author concludes that act of 
state doctrine is a necessary doctrine at international law, but it is not a proper 
doctrine that can determine whether head office has a duty or not. Section Two 
inquires into basic rules of choice of law in contract in England and the United 















deposit contract, and analyzes the applicability of foreign exchange regulations. The 
author argues that principle of party autonomy has little function in deposit contract, 
that courts will conclude that the law of the place of overseas branch should be 
applied in deposit contract after using doctrine of most significant relationship. The 
author also argues that foreign exchange regulation of the place of overseas branch 
is applicable, that courts should not exclude the application of foreign exchange 
regulation by using the reservation of public policy. Section Two also introduces 
judicial practice of choice of law in deposit contract in England, the United States, 
France and Germany, and inquires governmental interest analysis approach in choice 
of law in deposit contract. The author finds the consistency of practice of Britain; 
namely the law of the place of overseas branch that takes the deposit should be 
applied generally. Although Section 2 of Article 6 of Restatement (Second) of 
Choice of Laws lists seven principles and Section 2 of Article 188 also lists five 
connecting places that should be considered, American courts determine that the law 
of the place of head office should be applied in most cases. The governmental 
interest analysis approach cannot provide a consistent result for choice of law in 
deposit contract. As to French and German practice, courts of the two countries 
apply the law of the place of overseas branch generally.  
Chapter Three analyzes whether head office has a duty or not by internal law. 
Chapter Three divides into three sections. Section One inquires into the application 
of ultimate liability doctrine in disputes on deposit at overseas branch, main points 
of separate entity doctrine and its application in disputes on deposit at overseas 
branch. The author concludes that separate entity doctrine is a necessary doctrine at 
corporate law, but it is no longer a proper doctrine that determines whether head 
office has a duty or not. Section Two inquires into rules of contract law such as 
impossibility of performance, force majeure, and exemption clause of standard form. 
The author argues that impossibility of performance cannot give bank a valid 
defense because overseas branch’s impossibility of performance is not meant head 
office’s impossibility of performance, while force majeure is prescribed by law, so 
force majeure clause in deposit contract is in effect an exemption clause of standard 
form. The author also argues that exemption clause of standard form has little 















Three inquires into American states’ legislation, Federal Reserve Board Regulations, 
federal legislation, and legislative suggestion on deposit insurance. The author 
concludes that Federal Reserve Board Regulations do not distinguish political risk 
from credit risk definitely, and that federal legislation which allocates all political 
risks to depositor is improper. The author also concludes that it is improper for the 
deposit insurance scheme to avoid depositor’s loss caused by political risks of the 
place of overseas branch. 
Chapter Four analyzes whether head office has a duty or not by economic 
approach. Chapter Four divides into two sections. Section One makes a brief 
introduction of the definition, history, approach and main points of law and 
economics. Section Two uses economic approach to analyze contract law, introduces 
and reviews whether depositor, bank or owner of assets should bear political risks. 
The author concludes that it is proper for owner of assets to bear risk of 
expropriation/nationalization, but that it is improper for owner of assets to bear risk 
of foreign exchange control.  
Finally, the author puts forward some suggested ideas of his own in the final 
part. The author argues that head office should be liable if its overseas branch cannot 
repay deposits because of expropriation/nationalization taken by the country of the 
place of overseas branch unless the expropriation/nationalization is aimed at 
deposits of one or some specific depositor(s). The author also argues that it is 
unnecessary for head office to take the place of its overseas branch to repay deposit 
if the latter cannot repay deposits because of foreign exchange control taken by the 
country of the place of overseas branch. 
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前    言 
 
1 




取施加限制 如实施外汇管制 这是政治风险的两种典型表现形式  
在过去的二十世纪 政治风险不时出现 政治风险大多是国内发生政治变
革的结果或经济危机的反映 1959 年 卡斯特罗推翻古巴前政府 在没收了某
些前政府官员的存款以后不久 又对在古巴的外资银行采取了国有化措施 1975
年 4 月 30 日 北越攻克南越西贡市 1随即对在南越的外资银行采取了国有化
措施 1982 年 墨西哥实施外汇管制 命令所有存入墨西哥银行的存款 不管
是何种货币存款 均以墨西哥比索偿还 但官方确定的外汇兑换比率比市场汇
率低得多 1983 年 菲律宾实施外汇管制 宣布所有外债 包括外币存款债务
的偿还 均要事先提交中央银行批准 2 




时 就产生了以下问题 如果由于外国政府的原因 存款人不能在海外分行提
款 总行要不要承担责任  
在英国 此问题很少有直接的权威学说 也没有立法规定 英国法院仅仅审
理过一个直接涉及该问题的案件 3英国法院一般是依据债务当地化规则4和国际
私法规则来解决此问题 银行存款的所在地为存款人开立帐户的海外分行所在
                                                 
1 1975 年以前 越南分为南北两个部分 南越首都为西贡市 即现在的胡志明市  
2 William Blair, Liability for Foreign Branch Deposits in English Law, in Ross Cranston ed., Making 
Commercial Law-Essays in Honour of Roy Goode, Clarendon Press, 1997, p323. 
3 详见本文第二章第二节第二目第一小目 英国在存款合同法律选择上的实践  
4 依据英国法律 一般认为 银行存款位于开立存款帐户的分行所在地 只能在该分行获得偿还 并且
通常要求存款人向该分行发出有效的提款指示 详见 F. Mann, The Legal Aspect of Money-with Reference 













前    言 
 
2 
地 依据英国法律 海外分行所在地具有消灭存款人归还存款请求权的转让 会
获得英国的承认 因此存款人不能要求总行承担责任 存款合同的所在地为接受
存款的海外分行所在地 因此应该适用海外分行所在地法 即东道国法律 依据
东道国法律 国有化法令或者外汇管制令具有法律效力 存款人不能要求总行承
担责任 但是如果分行被关闭 英国法院可能认为应该有不同的结果  
在美国 法院依据不同事实和不同规则作出了许多大相径庭的判决 有的
案件适用了 最终责任说 (Ultimate Liability Doctrine) 总行因此承担了责任
而有的案件适用了 独立实体说 (Separate Entity Doctrine) 总行因此获得了
免责 有的存款合同虽已纳入不可抗力条款 但法院认为该条款不足以豁免总
行的责任 在运用国际私法规则认定存款合同的准据法时 法院经常认为应适
用美国法 因而判决存款人胜诉 值得指出的是 近年来美国法院的一个倾向
是 以适用 国家行为说 Act of State Doctrine 为由驳回当事人所提起的诉
讼 由于在复杂的国际金融交易中追求公平是非常困难的 美国法院未能找到






会在 1994 年对 联邦储备法 作出了修正 规定美国银行海外分行因政治风险
而不能偿还存款时 总行不承担责任 除非有书面协议明确规定此时总行应当
负责  
                                                 
 指东道国法律要求海外分行把存款付给东道国指定的第三人的情形 参见本文第二章第二节第一目第
一小目所引阿拉伯银行诉巴克莱银行案  
 William Blair, supra, p336. 
 详见本文第三章第一节第一目和第三目 最终责任说 和 独立实体说在海外分行存款纠纷案中的适
用  
 详见本文第三章第二节第二目第二小目 不可抗力在海外分行存款纠纷案中的适用  
 详见本文第二章第二节第二目第二小目 美国在存款合同法律选择上的实践  
 详见本文第二章第一节第三目 国家行为说在海外分行存款纠纷案中的适用  
 Jote Kassa, A Safety Net for the Eurodollar Market? Wells Fargo Asia Ltd. v. Citibank, New York University 
Law Review, Vol.65, 1990, p120. 

















或征收措施 现在这些国家一般都欢迎外资银行的进入 另外 由于一些国际
组织 如国际货币基金组织 以下简称基金组织 施加压力 发展中国家也不
再轻易用阻止资本流动的方法来解决金融危机 墨西哥就是一个很好的例子
1982 年 墨西哥发生货币危机 政府采取了包括外汇管制在内的一系列措施
而 1994 年年底发生的类似危机是由国际社会提供大量的紧急财政援助来解决
的 1997 年 东南亚爆发的金融危机也是如此 但是 只要存在控制或限制私
人国际商业交易的外国政府 政治风险就会继续威胁国际商业之未来稳定与利







我国起诉总行 总行要不要承担责任 根据公司法理论 分行相当于分公司
我国 公司法 规定 公司可以设立分公司 分公司不具有法人资格 其民事
责任由公司承担 5我国 商业银行法 规定 商业银行的分支机构不具有法人
资格 在总行授权范围内依法开展业务 其民事责任由总行承担 6依据这两部
法律 总行理应承担责任 但这只是理论上的结论 我国法院尚未审理过此类
案件 因此无法回答下列问题 我国法院如何确定存款合同的准据法 适用海
外分行所在地法是否必然会免除总行的责任 应不应该把政治风险当成一种不
可抗力 如果不可抗力条款规定政治风险是不可抗力的一种表现形式 应不应




                                                                                                                                         
联邦立法  
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